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CURRENT TOPICS 
The Rent Act, 1957: Transition CONTENTS 
EVIDENCE is accumulating that the transition period CURRENT TOPICS: 
between the old and the new regime in Tent control is The Rent Act, 1957: Transition The Retirement 
proceeding without undue friction. The main benefit noted Benefits Scheme —Counsel’s Fees in Interlocutory 
by the PARLIAMENTARY SECRETARY TO THE MINISTRY OF Work--Magistrates’ Retiring Age—H.M. Land 
HOUSING AND LocAL GOVERNMENT, in an address at Brighton Registry 1956-1957. The Annual Conference 


on 12th September, is that “‘ now, for the first time in the | 
history of rent control, there is a basis for fixing controlled 
rents which is both uniform as between districts and related ESTATE DUTY DECISIONS OF THE YEAR. 719 
to the size and amenities of the individual house.” A typical 
experience of landlords is related in a statement circulated 
to shareholders of the Improved Industrial Dwellings Co., 
Ltd., as a preliminary to their annual general meeting on 
1st October: ‘‘ Out of some 5,500 flats and houses owned 
by your company only twenty flats and seventeen houses 
will (apart from premises of which vacant possession is 


ENTITLEMENT TO CGROSS-RELIEF IN 
DIVORCE PROCEEDINGS oa a > «an 


COMMON LAW COMMENTARY : 





obtained) be freed from control by the new Act. Little 10S Sane Se ees a - + | 
difficulty has been experienced in agreeing new rents with the 

tenants of the flats and the tenants of the houses have the ae F . 

opportunity of purchasing their houses at approximately ee i - 
80 per cent. of market value. All decontrolled tenants have 

been offered alternative accommodation.” This is a marked iene AN ANYS ETA . _ 


improvement on the days when the law was as laid down in 
Davies v. Warwick [1943] K.B. 329 and the standard rent 
frequently depended on the difficult ascertainment of an 


: 5 LANDLORD AND TENANT NOTEBOOK : 
ancient charge which might be many decades out of date. 


Assignment after Repairs Act Notice <. tae 


The Retirement Benefits Scheme dene AND THERE Oe oe 

A NUMBER of notes on The Law Society’s Retirement 
Benefits Scheme appear in the Law Society's Gazette for COUNTRY PRACTICE : 
September. One on s. 39 of the Finance Act, 1957, intro- 
duced largely as a result of representations by the Council | 
to the Board of Inland Revenue, is the subject of a letter | 
from the Estate Duty Office to the Council. The general SPECULATIVE JURISPRUDENCE re M7 
effect is to clarify the position with regard to estate duty 
and annuities and to indicate when an annuity will be exempt 
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__ | from general aggregation. The notes also state that the REVIEWS > ost - ¥ . ma | 
' Council are considering what steps they should take to 

et, | alleviate the ‘not entirely satisfactory position” that, 
' generally speaking, the trustee cannot remit to a nominated RENT ACT PROBLEMS .. 3 mae a | ee 

ly, | dependant any payment until the estate duty has been 


assessed and paid, since the Estate Duty Office might pursue 
the trustee for estate duty to the extent of any funds which 
are or have been in the trustee’s hands. The Council are 
also considering the position of The Law Society as trustee 
(Finance Act, 1894, s. 8 (4)). A useful piece of advice to 
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solicitors who, in addition to their practice earnings, are in 
receipt of directors’ fees and a salary from a company of 
whose pension scheme they are members, also appears in 
the notes. If they propose to include the fees for the purpose 
of increasing the contribution which they can make against 
relevant earnings, they are advised to write first to the local 
tax inspector, because in all known cases where local tax 
inspectors have refused to allow such directors’ fees as 
relevant earnings, they have reversed their decision after 
being asked to refer the matter to the Board of Inland Revenue 
for a ruling. There is also a new note as to nomination of 
dependants. 


Counsel’s Fees in Interlocutory Work 


THE attention of practitioners is drawn in a joint statement 
by The Law Society and the Bar Council, published in 
the Law Society's Gazette for September, to the present level 
of junior counsel’s fees for interlocutory work in the Chancery 
and Queen’s Bench Divisions of the High Court. The opinion 
of the Council, as of the Evershed Committee, is that these 
fees are inadequate. The Chief Taxing Master has assured 
the Lord Chancellor that if the Bar and the solicitors’ profession 
agree upon new market rates they will be recognised on 
taxation After alluding to the vicious circle of solicitors 
marking low fees because they think that higher fees would 
not be allowed on taxation, and of those low tees being 
consequently regarded by taxing masters as the market rate, 
the statement goes on to recommend that as from 1st October, 
1957, solicitors should mark and counsel should expect to 
receive fees for interlocutory work which are on the average 
100 per cent. higher than those at: present allowed. The words 
“on the average ’’ are used advisedly, as solicitors must use 
their discretion, bearing in mind that the object is to double 
the fees now allowed in an average case for settling pleadings, 
writing an opinion, etc., but not to raise the minimum fee 
of two guineas. It will be necessary for solicitors to mark 
fees on all instructions and to agree fees at the time the 
papers are delivered. The question of interlocutory fees in 
the Probate, Divorce and Admiralty Division is under 
consideration. 


Magistrates’ Retiring Age 


A REVELATION as to the sort of accident that can befall 
a well-intentioned piece of legislation was made by Mr. J. 
CHUTER EpE, M.P., who was Home Secretary at the time of 
the passing of the Justices of the Peace Act, 1949, in a farewell 
speech to the Epsom magistrates on 9th September, 1957, 
on attaining the age of seventy-five, the retiring age for 
magistrates under that Act. His colleagues and himself, 
he said, had wanted to make the retiring age seventy, and 
experience had convinced him that that was correct. The 
late Lord Jowitt, then Lord Chancellor, had said that he 
could not staff the benches if the retiring age was sixty-five. 
He wanted it to be seventy, so he (Mr. Ede) was instructed 
to put seventy-five in the Bill in the belief that the House 
would move to reduce it by five years. Two septuagenarian 
magistrates who were M.P.’s intervened in the debate on the 
committee stage, “‘and it was touch and go whether we 
would get an age limit at all.’’ With the weight of his 
authority as a magistrate for twenty-six years, Mr. Ede said 
that he had sat with colleagues who had not given to the 
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public the assurance of being in full possession of their 


faculties. Our own view is that the “ accident ’’ had no ill 
consequences, the important thing being to assure the public 
that a reasonable limit had been fixed. 


H.M. Land Registry 1956-1957 


THe Chief Land Registrar’s Report for 1956-1957 states 
that the year was noteworthy for two important extensions 
of the compulsory registration system, one to the County 
Borough of Oldham on the 15th October, 1956, and the other 
to the Medway Area of Kent on the Ist March, 1957. The 
extension to Oldham is the first application of the compulsory 
system to an area in the north of England and so affords 
a practical opportunity for practitioners there to become 
acquainted with the operation of the land registration system. 
It was estimated that in the first year of compulsory registra- 
tion approximately 1,600 applications would be received 
from Oldham and so far this estimate has proved to be very 
accurate. Thanks to the co-operation of the Oldham Law 
Association no difficulty has been experienced in handling 
this fresh work. In the Registration of Titles Department 
the output of work was nearly 1 per cent. greater than in 
1955, amounting to no fewer than 573,003 transactions. 
During the year 38,319 first registrations were completed, 
beating by 100 the record established in 1955. Throughout 
1956 there was a gradual improvement in the time required 
to complete registrations.. At the beginning of the year 
the average time for completing first registrations of land in 
the compulsory areas was fifty-nine working days but by the 
end of the year this had been reduced to twenty-nine days. 
rhe system of free official searches of the register, which 
renders personal attendance at the registry unnecessary, was 
used almost to the same extent as in the previous year, 
although personal searches declined by more than 16 per cent. 
to the lowest level since the war. This preference for official 
searches is welcomed by the registry because, as the Land 
Transfer Committee reported in 1943, a personal visit to the 
registry by a solicitor desiring to effect a search is neither 
necessary nor desirable and delays rather than expedites 
the discharge of business. In recording the Advisory 
Committee’s decision to publish a further set of practice 
notes (since published), the registrar expressed his apprecia- 
tion of the helpful attitude adopted by the Council of The 
Law Society. The total amount of work received by the 
Land Charges Department was lower in 1956 than in 1955 
by 6 per cent. The number of official searches declined by 
6-5 per cent. but still reached the huge total of 1,742,206, 
the third highest in the history of the department. In the 
Agricultural Credits Department, official searches, which 
numbered 16,731 in 1955, increased to 18,389 in 1956. 


The Annual Conference 


NEXT week at Harrogate members of The Law Society 
forgather for the Society’s Annual Conference. Its theme 
this year is largely set by the Office Efficiency Exhibition 
which is being held as an adjunct to the conference, but as 
usual the committee sessions will provide an opportunity 
for discussion of many aspects of the Society’s work for the 
profession. One of the highlights this year will be an address 
by the Rt. Hon. Lorp DENNING, who can be counted upon 
to set before his hearers some appetising food for thougltt. 
A full programme of social and sporting events rounds off 
what should prove a memorable week. 
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In the last few years, the last occasion being our issue of 
15th September, 1956 (100 Sor. J. 677), we have published 
a brief account of the decisions in the law of estate duty which 
have been reported in the legal year and it is thought that it 
might be useful to continue that practice. On this occasion 
there are but five decisions calling for notice, one of the 
House of Lords, two of the Court of Appeal and two at first 
instance. 


Westminster Bank, Lid. v. Inland Revenue Commissioners 
[1957] 3 W.L.R. 427 (ante, p. 629) 


This was an appeal from the decision of the Court of 
Appeal sub nom. Re Barbour’s Policies of Assurance [1956] 
2 W.L.R. 735, in which Evershed, M.R., and Birkett, L.J. 
(Romer, L.J., dissenting), had reversed the decision of 
Harman, J., reported at [1956] Ch. 53. In the notes of a year 
ago, the writer allowed himself to go so far as to say that he 
preferred the reasoning of Romer, L.J., to that of the majority, 
and it is therefore with some pleasure that he has to report 
that the majority of the House of Lords were of the same 
view and restored the judgment of Harman, J., substantially 
for the reasons appearing in the judgment of Romer, L.J. 


It will be recalled that the Finance Act, 1894, s. 2 (1) (d), 
imposes a charge of estate duty upon an “ annuity or other 
interest ’’ purchased or provided by the deceased and that 
the amount of the charge is measured by the amount of the 
beneficial interest in that annuity or other interest which 
arise on the death of the deceased. In D’Avigdor-Goldsmid 
v. Inland Revenue Commissioners [1953] A.C. 347 there was, in 
short, a policy of assurance which had originally been pur- 
chased or provided by the deceased, but which had for many 
years before his death been in the absolute beneficial ownership 
of another. When the deceased died, the assurance company 
in accordance with the terms of the policy paid over the 
policy moneys so that the beneficial owner, instead of owning 
a bundle of rights constituted by the policy, owned a sum of 
money which was the fruit of that bundle of rights. In that 
case it was admitted by the taxpayer that a policy of assurance 
was an “ annuity or other interest ’’ and the House of Lords 
proceeded upon that admission without deciding the point 
one way or the other. What was decided was that no beneficial 
interest had arisen on the death of the deceased. In the 
words of Lord Asquith of Bishopstone, at p. 378 :— 


“ The death has not generated a new beneficial interest. 
What it has done is to enhance the value of the ‘ other 
interest’ in which the beneficial interest subsisted. The 
‘other interest’ (consisting of the contractual rights 
under the policy) bore in its womb the ‘ promise and 
potency’ of this enhancement from the start. To say 
that the ‘beneficial interest’ therein sprang into life 
“on the death’ seems to me wholly false. If I buy an 
apple tree and it subsequently bears fruit, I was interested 
in the fruit from the start.” 


Omitting some of the details which are not relevant to 
the general principle of the decision, the facts of Westminster 
Bank, Ltd. v. Inland Revenue Commissioners were much the 
same, except that at the time of the death of the deceased 
who had provided them the policies were not owned by another 
absolutely, but were held upon trust for a life tenant with 
remainder over. The trust fund in fact consisted of £12,000 
plus the relevant policies. Until the death of the deceased, 
the life tenant received the income arising from the funds 
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representing the £12,000, but clearly his life interest in the 
policies was at that stage a sterile asset because policies 
as such do not produce income. When, however, the deceased 
died and the fruits of the policies, that is to say, the policy 
moneys, were received by the trustees the life tenant began 
to receive income thereon. 

The first question which was argued was that left open in 
D’ Avigdor-Goldsmid v. Inland Revenue Commissioners, whether 
a policy of assurance was an “ annuity or other interest.’’ 
It was unanimously held that it was. The matter was dealt 
with most fully by Lord Morton of Henryton at pp. 431-32, 
and his observations are interesting in that, although the 
House of Lords had never pronounced upon the matter, he 
felt himself to some extent bound by the fact that there had 
been a decision of the Court of Appeal which had stood 
unquestioned for over fifty years, so that many transactions 
would have been entered into upon the footing that it was 
correct. 

Upon the main question, the House of Lords decided 
by a majority that no new beneficial interest had arisen on 
the death of the deceased. The life tenant’s rights in and 
over -the items of property from time to time comprising the 
trust fund had remained quite unchanged and the only 
difference was that the death had, from the point of view 
particularly of the life tenant, enhanced the value of that 
trust fund. It had not, however, made any change in the 
quality as distinct from the quantity of his interest. 


Re Stratton’s Disclaimer [1957] 3 W.L.R. 199 (ante, p. 533) 


In this case the Court of Appeal unanimously upheld the 
decision of Danckwerts, J., reported [1957] 1 Ch. 132. 

It will be recalled that the Finance Act, 1940, s. 45 (2), 
provides in short that the extinguishment at the expense of 
the deceased of a debt or other right is to be deemed for 
estate duty purposes to be a disposition made by the deceased 
in favour of the person for whose benefit the debt or right 
was extinguished. That is to say, a transaction within 
those words may attract a charge of estate duty as a gift 
inter vivos. 

The facts were that the deceased’s hysband had by his 
will made specific bequests and devises to the deceased and 
subject thereto had given his residuary estate in equal shares 
to his three sons. No assent was made in favour of the 
widow, who in due time executed a deed of disclaimer 
irrevocably disclaiming and renouncing all beneficial interests 
under the will. The first question that was argued was 
whether, having regard to the fact that a disclaimer, for some 
purposes at least, operates retrospectively to the date of the 
will, the deceased ever had a right for the purposes of s. 45 (2) ; 
it was argued in short that the fact of disclaimer had extin- 
guished that right ab initio. It was decided that she had a 
right in the sense that she had a choice whether to take the 
property bequeathed and devised or, as she in fact chose, 
not to take that property. It was also held that the dis- 
claimer brought about an extinguishment of that right and 
brought it about at the expense of the deceased, and the 
only remaining question was whether it could properly be 
said that the right was extinguished for the benefit of the 
three sons, having regard to the fact that the disclaimer 
contained no information as to the intention or motive of the 
deceased in making it. It was held that there was no need 
to show a positive intention to benefit the person who in 
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fact did benefit and it was sufficient that such person was in 

fact benefited. Accordingly it was held that the provisions 

of s. 45 (2) were satisfied and that duty was payable. Leave 

was given to appeal. 

Inland Revenue Commissioners v. Earl of Shrewsbury {1956} 
T.R. 383 

In this decision, which cannot be of any wide application, 
the Court of Appeal unanimously reversed the decision of 
Vaisey, J., reported [1956] T.R. 133, but gave leave to appeal. 
Until their repeal by the Finance Act, 1949, it was provided 
by the Finance Act, 1894, s. 5 (5), and the Finance Act, 
1922, s. 44, that on the death of a tenant in tail of entailed 
estate settled by Act of Parliament estate duty was payable, 
not as in the ordinary case upon the principal value of the 
property passing, but upon the value of the estate taken by 
the successor valued in like manner as for the purposes of 
succession duty. 

On the death of the twentieth earl in 1936, the estate 
so taken by his successor was valued upon the basis of an 
annuity for the residue of the successor’s life of an amount 
equal to the net rents of the estate at the date of death. 
Subsequently some of the leases fell in and the property was 
let at an enhanced rental. The Court of Appeal upheld 
the contention of the Commissioners of Inland Revenue that, 
as each lease terminated, further estate duty became payable 
upon the difference in the value of the property in question 
after such reletting and the value of the same property as 
at the death. 


Letts v. Inland Revenue Commissioners [1957] 1 W.L.R. 201 
(ante, p. 130) 

This case involved two separate points. The first was 
whether a certain transaction constituted an exchange in 
the nature of a sale or constituted a gift for partial con- 
sideration. It involved a decision whether the property 
moving from the deceased was upon the true construction of 
certain documents a life interest or an absolute interest. 
The decision that the transaction was a gift for partial con- 
sideration turned purely upon the facts of the case, and that 
part of the judgment is of no general interest. 

The second question was whether the deceased had made 
an effective gift more than five years before his death. It was, 
that is to say, the same sort of question as was discussed 
in Re Rose [1952] Ch. 499. In that earlier case, the deceased 
had more than five years before his death executed transfers 
of shares in an unlimited company and handed the transfers 
and the certificates to the donee. The transfers, however, 
were not registered in the books of the company until less 
than five years before the death. It was held upon the 
facts that, since, in executing the transfer and handing the 
transfer and certificate to the donee, the donor had done all 
that lay upon him and ail inat he could do to effect a 
disposition of the shares, his gift was effective from the 
earlier date. In Re Letts the deceased, then carrying on 
business in partnership, entered together with his co-partners 
into an agreement with a company whereby, to put it briefly, 
he sold his share in the*partnership for a price to be satisfied 
by the allotment to him or his nominee of shares in the 
company —a common form vending agreement. At a date 
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more than five years before his death there was correspondence 
showing an intention on his part to make a gift of some of 
these shares to his children, and as a result of that correspon- 
dence at a date more than five years before his death he 
wrote to the company directing that the shares in question 
be allotted by the company not to him but to the donees. 
The shares were not allotted until a date less than five years 
before the death. It was held in the circumstances, the 
court being satisfied from the evidence that there was an 
intention to make a gift to the children, that the direction 
to the company constituted a valid equitable assignment 
so that the gift was effected from the date of that direction 
and so was not charged with estate duty. 


Re Hodge’s Policy [1957] 2 W.L.R. 787 (ante, p. 338) 


This case is especially remarkable in that, since the decision, 
the Chancellor of the Exchequer has stated in the House of 
Commons that it is so inequitable that if it is upheld on appeal 
legislation will be introduced to alter the law. In view 
of the tendency to make legislation more or less retrospective 
when it is thought that the state of the law is inequitable to 
the Commissioners of Inland Revenue, it will be interesting 
to notice whether the tendency exists when the inequity 
works in the other direction. 

The Finance Act, 1894, s. 2 (1) (c), incorporating the 
Customs and Inland Revenue Act, 1881, s. 38 (2) (a), as 
amended by the Customs and Inland Revenue Act, 1889, 
s. 11, imposes a charge of estate duty upon moneys received 
under a policy effected by any person on his life where the 
policy is wholly kept up by him for the benefit of a donee 
or a part of such money in proportion to the premiums paid 
by him where the policy is partly kept up by him for such 
benefit. By way of illustration, it may be said that if a 
policy is effected which in the events which happen requires 
the payment of, say, twenty premiums, and if the policy 
moneys ultimately received are £10,000, then, if the deceased 
had paid twenty premiums, the whole of the £10,000 would 
be charged with duty: if the deceased had paid, say, eight 
premiums and someone else, possibly the donee, had paid 
the other twelve, then eight-twentieths of £10,000 or £4,000 
would be charged with duty. This latter position may well 
obtain where after eight years the deceased has given the 
policy to the donee, leaving the donee to look after any 
future premiums. | 

The facts of the case were simple. In 1912, the deceased 
effected a policy on his own life in the sum of £10,000. In 
1913, he in effect gave the policy absolutely to his son and the 
son remained absolutely and beneficially entitled to it from 
1913 onwards. The deceased paid the premiums on the policy 
in 1913, 1914, 1915 and 1916, whereupon according to its 
terms it became a fully paid up policy. Thereafter, so far 
as this question is concerned, nothing at all happened until 
the death of the father in 1950. It was held that, the policy 
having been effected by the father on his own life and having 
been wholly kept up by him, for no one else had occasion to 
keep it up, it was necessarily charged with duty notwith- 
standing that it had been a fully paid up policy in the absolute 
beneficial ownership of the son for upwards of thirty years 
before the father’s death. G.B.S. 





Mr. D. L. Bate, Solicitor-General, Northern Region, Nigeria, 
has been appointed a Puisne Judge of the High Court of that 
territory. 


Mr. MIcHAEL KELLY, assistant solicitor to Lowestoft Borough 
Council, has been appointed deputy town clerk of Brighouse. 
He will take up his new appointment on Ist November. 
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ENTITLEMENT TO CROSS-RELIEF IN DIVORCE 
PROCEEDINGS 


SECTION 6 of the Matrimonial Causes Act, 1950, reads: 
“Tf in any proceedings for divorce the respondent opposes 
the relief sought on the ground of the petitioner’s adultery, 
cruelty or desertion, the court may give to the respondent 
the same relief to which he or she would have been entitled 
if he or she had presented a petition seeking such relief.” 
It is, of course, necessary to file an answer or cross-petition 
claiming the relief, and in almost every respect the respondent’s 
allegations are treated as if they were made in a petition. 
In Faulkner v. Faulkner [1941] 2 All E.R. 748, Hodson, J. 
(as he then was), said: ‘‘The answer takes the place of the 
petition, and is in itself a petition praying that the marriage 
may be dissolved. It seems to me that an answer is in exactly 
the same position as a petition.” Thus the relevant period 
of desertion is three years immediately preceding the filing of 
the answer. 

There are, however, certain limitations on the right. In 
the first place, by the section itself it is limited to adultery, 
cruelty and desertion. The fourth and fifth grounds for 
divorce cannot therefore be pleaded. Secondly, it would 
seem that the answer is subject to the same restrictions as a 
petition. A point recently brought out in two cases, Russell 
v. Russell and Roebuck [1957] 2 W.L.R. 897, and p. 393, ante, 
and Levett v. Levett and Smith [1957] 2 W.L.R. 484, and 
p. 248, ante, is that in order to hear the counter-allegations 
raised in the answer the court must have jurisdiction to hear 
the respondent, and the requirements are the same as for a 
petitioner. Thus, if the petitioner is a wife proceeding under 
s. 18 (1) of the Matrimonial Causes Act, 1950, and the husband 
is not domiciled in this country, he can only defend and cannot 
claim cross-zelief, for were he to present a petition the court 
would not have jurisdiction to hear him. In effect, this closes 
what might otherwise be a “ back door’”’ to non-domiciled 
husbands. In the Russell case the husband, domiciled in 
Eire, petitioned and his wife, resident in England, cross- 
petitioned. Her cross-petition succeeded while the husband’s 
petition was dismissed for want of jurisdiction. Discussing 
s. 18 (1) in Levett v. Levett and Smith, Hodson, L.J., said : 
“ The position is, I think, exactly the same as if Parliament 
had used more homely language and said that the court 
should have jurisdiction to listen to a request or to hear a 


claim by a wife for a particular form of relief. That approach 
to this section makes it impossible to hold that a husband, 
in answer to a wife’s claim, could get himself under the 
umbrella of this section so as to make use of the argument 
based on reciprocity.” 

As the law stands, however, the restriction in s. 2 (1) of the 
1950 Act, that no petition for divorce shall be presented 
within three years of the marriage except where there is 
exceptional depravity on the part of the respondent or 
exceptional hardship suffered by the petitioner, does not apply 
to relief claimed under s. 6. In short, the conduct complained 
of need not constitute exceptional depravity or cause excep- 
tional hardship. This was the decision of Collingwood, J., in 
Hollingsworth v. Hollingsworth {1952} 2 All E.R. 284. He gave 
a number of reasons. The first was that s. 2 related solely 
to a petition and was a restriction on the institution of divorce 
proceedings. An answer was filed after proceedings had been 
commenced and the necessary leave obtained. The second 
was that justice would not otherwise be done, and the third 
that in any event the respondent would automatically be 
granted leave on the ground of exceptional hardship. 

It is respectfully submitted that this decision was wrong. 
In Levett v. Levett and Smith, Hodson, L.J., was obviously 
critical of the decision (“‘ and I express no opinion one way 
or the other whether-the answer he gave was correct’’), going 
on to say: “‘ Section 6 puts a person who seeks relief in the 
answer in the same position as if he or she had presented a 
petition seeking the same relief.” 

The opening words of s. 2 are : “‘ No petition for divorce. . .’ 
If one is to substitute answer for petition, leave must be 
required. The section is not necessarily limited to the 
institution of proceedings. If the respondent is going to suffer 
hardship he should obtain the necessary leave, but otherwise 
his remedy is surely to defend the petition, pleading the 
conduct complained of as the appropriate discretionary bar. 
If his case is not strong enough in itself to bring him within 
s. 2, then surely the answer is that he is not entitled to a 
decree in any case. 

Such are the limits. In other respects the answer or cross- 
petition (both may be in the same document) is treated as a 
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On the 19th September, 1857, THE SoLicitors’ JOURNAL 
summarised the Parliamentary return of county court 
statistics: ‘‘ The total amount of plaints entered since the 
establishment of the county courts in England and Wales from 
March, 1847, to September 30, 1856, was 4,509,756. During 
the same period the number of causes tried was 2,476,851. The 
number of causes tried under the 13 & 14 Vict. c. 61 for sums above 
£20 and not exceeding £50 was 35,752. The entire number of 
days the courts sat was 80,176. The total of the sums to be 
recovered was £13,861,944, and of this sum judgment had been 
obtained for £7,103,549. No less than £962,851 had been paid 
in satisfaction of debts without proceeding to judgment . . . The 


petition and the petitioner may plead to it. D.A.S. 
number of cases tried by a jury was 7,639 .. . During the same 


period the total of the judges’ fund and officers’ fees amounted to 
£2,135,874 . . . The aggregate number of plaints entered from 
Ist January to 30th September, 1856, was 395,381; of these 
5,304 were for sums above £20 and not exceeding £50. The total 
number of causes tried was 284,797, and the total in which 
judgment was entered for sums above £20 and not exceeding 
£50 was 82,768. The entire number of days on which the courts 
sat was 6,487. During the same period the total of the moneys 
for which plaints were entered amounted to £1,054,041, and the 
total of the moneys, exclusive of costs, for which judgment had 
been obtained was £498,318.” 





Mr. V. G. Parker has resigned his appointment as a Resident 
Magistrate in Northern Rhodesia. 


Mr. Maurice Arthur Ricketts, solicitor, of Slough, was married 
on 24th August to Miss Thelma Bannister, of Slough. 
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Common Law Commentary 


NO MAGIC 


THE House of Lords have confirmed the decision on which 
comment was published (ante, p. 524) under the heading 
‘“‘ Premises in Siege’ (Riden v. A. C. Billings & Sons, Ltd., 
and Others {1956) 3 W.L.R. 704; 100 Sov. J. 748; sub nom 
A. C. Billings & Sons, Lid. v. Riden |1957) 3 W.L.R. 496 ; 
ante, p. 645). In doing so the House overruled Malone v. 
Laskey {1907) 2 K.B. 141 and Ball v. London County Council 
(1949) 2 K.B. 159, so far as these decisions deal with negligence. 
So far as they deal with the rules applicable to occupiers of 
premises and visitors thereto, the decision must, of course, 
in common with other decisions dealing with that situation, 
be read in the light of the Occupier’s Liability Act, 1957. 

It will be recalled that the case concerned work by contrac- 
tors on the front entrance to a house, and that on the day in 
question the contractors had left rubble on the normal 
approach to the premises so that access could only be had 
by an alternative route or routes. In fact the court held, 
and the House accepted this finding, that only one alternative 
route was practicable in the circumstances and that was a 
route over the forecourt of the premises next door. Unfor- 
tunately on those premises and close to the route to be taken 
was an open unguarded well or area, and it was into this 
area that the plaintiff fell and sustained the injuries in respect 
of which this claim was brought against the contractors. 

The contractors, when they left off work on the day the 
accident happened, did nothing to provide a safe route. 
When the occupier’s wife asked them how she was to get in 
and out, they told her to go on the other premises. 

The defendants did not allege that they had been authorised 
to prevent safe access to the premises: on the contrary they 
alleged that they had provided it by making a plank walk 
thereto, but the judge of first instance found that they had 
not done that, and that the only plank put down to facilitate 
access was put down by the occupier’s brother-in-law. So 
far as their duty was concerned, the defendants alleged 
that they owed no duty to persons who were aware of the 
danger : they said that they only had a duty to warn a person 
who was unaware of the facts. 

The House of Lords said that Hallett, J., who decided 
the case at first instance, assumed rather than held that, 
because the plaintiff was a licensee vis-a-vis the occupiers, her 
rights against the contractors were limited to those of a licensee 
in a question with an occupier. In this he was wrong. But 
they accepted his judgment on all other matters, and on that 
question thought that possibly the point was not fully argued. 
The reason why a licensee’s rights against the occupier were 
limited was, in principle, that one who gives no consideration 
cannot look a gift horse in the mouth. That cannot apply 
between the visitor and the contractor who gives no concession 
to the visitor. What the position would be if the contractor 
had authority to prevent safe access the House did not 
proceed to lay down. 


The contractors’ duty 

Dealing with the nature of the duty which lay on the 
contractors towards a visitor, Lord Reid said, “In my 
opinion the appellants were under a duty to all persons who 
might be expected lawfully to visit the house, and that duty 
was the ordinary duty to take such care as, in all the circum- 
stances of the case, was reasonable to ensure that visitors were 
not exposed to danger by their actions,’’ Dealing with the 
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IN A WARNING 


argument that the duty was discharged in all cases by giving 
warning of the danger, and that, if a visitor in full knowledge 
of the danger chose to incur it, she did so at her own risk, 
his lordship said: ‘I do not agree. There may be many 
cases in which warning is an adequate discharge of the duty. 
There may be another safe and reasonably convenient access 
only a short distance away, or the situation may be such that, 
with knowledge of the danger, the visitor can easily and 
safely avoid it. But there are other cases where that is not 
so.”’ His lordship went on to give as an example the case 
of a doctor called to an urgent case where the only access to 
the premises to be visited had been made unnecessarily 
dangerous: it could not be right that the doctor had to 
incur the hazard at his own risk. 

Later on, after reviewing a number of earlier decisions, 
including in particular, Clayards v. Dethick (1848), 12 Q.B. 439, 
his lordship said, ‘‘ The conclusion to be drawn from these 
cases appears to me to be that there is no magic in giving a 
warning.”’ The question was whether the danger was such 
that, in the circumstances, no sensible man would have 
incurred it, or in other words whether the plaintiff's exposing 
himself to the danger was a want of ordinary prudence. 
If it was not, then, said his lordship, ‘“‘ the fact that he volun- 
tarily or knowingly incurred the danger does not entitle 
the defendant to escape from liability.” 


No contractual relationship necessary 

In rejecting the contrary decision of Malone v. Laskey 
(1907) 2 K.B. 141, it was pointed out that the principle 
on which it was decided was that as the contractor was 
not the occupier there was no contractual relationship between 
him and the plaintiff and that therefore the contractor owed 
no duty to the plaintiff. One does not need a contractual 
relationship to support a claim in tort. The Court of Session 
in Mooney v. Lanarkshire County Council [1954] S.C. 245, 
when faced with a comparable set of circumstances, had 
refused to follow Malone v. Laskey. 

The other law lords concurred, though Lord Keith of 
Avonholme pointed out that the facts as found seemed 
not to be complete or wholly accurate. Lord Cohen quoted 
with approval some of the remarks of Denning, L.J. (as he 
then was), when the case was before the Court of Appeal ; 
to the effect in particular that the defendants were liable not 
because they were occupiers but because they created a danger- 
ous state of things ; and to the effect that a contractor who 
creates a dangerous state of things cannot escape the conse- 
quences by leading people into another danger. In some 
circumstances a contractor might be under a duty to create 
an alternative safe route. 

Dealing with the point that the plaintiff had some knowledge 
of the danger Lord Reid said that the question was not 
whether she realised the danger but whether the facts which 
she knew would have caused a reasonable person in her 
position to realise the danger, and that in considering what 
a reasonable person wouldrealise or would do in a particular 
situation we must have regard to human nature as we know 
it, and if one thinks that in a particular situation the great 
majority of people would have behaved in one way it would 
not be right to say that a reasonable man should have behaved 
in a different way. ‘A ‘reasonable man’ does not mean a 
paragon of circumspection,”’ said his lordship. L. W. M, 
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OBSTRUCTIONS TO LIGHT 


WE have recently drawn attention (ante, p. 53) to the danger 
that rights of light may be acquired over vacant land, or 
land not fully developed, by twenty years’ user. The problem 
is particularly important at the present time because the 
twenty years’ period will soon have expired since the occurrence 
of extensive war damage. Although a committee has recently 
been set up under the chairmanship of Mr. Justice Harman 
to consider whether amending legislation is required, some 
time may elapse before any recommendations can be embodied 
in legislation. What is more, it is possible that the law will 
be changed only so far as it applies to war-damaged sites 
and to land which could not be developed because of war-time 
or post-war restrictions. Consequently, an owner who 
wishes to preserve his freedom to build by preventing a 
neighbour from acquiring a right to light may have to take 
action quickly. As we pointed out, ante, p. 53, protection is 
obtained if the neighbour enters into an agreement pursuant 
to which the right is enjoyed ; time then ceases to run against 
the servient owner (Prescription Act, 1832, s. 3). But if the 
owner of the land having the benefit of light to windows 
refuses to enter into an agreement, the only remedy is to 
erect an obstruction to the access of light. 

It has long been appreciated that one of the many difficulties 
to this course of action is that planning permission is necessary. 
On this point we commented in the note appearing at p. 53, 
ante, as follows: ‘‘ Although they may wish to impose 
conditions on the type of obstruction, a local planning 
authority could scarcely refuse to permit its erection if that 
action was necessary to prevent the acquisition of a right of 
light over land on which building was likely in the near 
future.” We are now indebted to the Estates Gazette of 
17th August, 1957, for a note of an appeal to the Minister 
against the vefusal of Chertsey U.D.C. to permit the erection 
of a screen in the garden of a house, which was intended to 


BARRING AN 


THE point at issue in Wynn Parry, J.’s recent decision in 
Re Meux [1957] 3 W.L.R. 377; ante, p. 611, was whether 
an infant tenant in tail should bar his entail, and for this 
purpose s. 53 of the Trustee Act, 1925, was called in aid. It 
will be remembered that this permits the court to make a 
vesting order enabling any person to convey property to which 
an infant is beneficially entitled with a view to the application 
of the capital or income for the infant’s maintenance, education 
or benefit. Under this section the court has power to bar an 
infant’s entail, but did it have jurisdiction? The proceeds of 
sale were to be resettled on virtually the same trusts as those 
in the original settlement. 

Now in Re Heyworth [1956] Ch. 364, Upjohn, J., had 
held that the court had no jurisdiction to make an order 
under s. 53 to permit the purchase of the reversionary interests 
of an infant under a settlement, because the effect of the order 
would be to give cash to the infant which, however beneficial 
to him, could not be looked upon as an application of capital 
or income within the meaning of the section. 

Wynn Parry, J., faced with the formidable barrier of 
Re Heyworth, by-passed it by an ingenious move. It was 
held in Re Ropner’s Settlement Trusts {1956} 1 W.L.R. 902, 
in an application under s. 32 of the Trustee Act (for those 


block the view from a window in an adjoining house. 
Apparently, the neighbour intended to use a former coach- 
house standing on the boundary as a dwelling-house and 
constructed a new window. So that no right to light might 
be acquired, and privacy might be retained, application was 
made for permission to erect on the land which was over- 
looked a screen 16 feet 6 inches high constructed of steel 
joists, backed with iron sheets and faced with wooden trellis. 
The local planning authority and the adjoining owner had 
argued that the proposed screen ought not to be erected in 
a residential neighbourhood and particularly not so close to 
a window of an adjoining house. Nevertheless, the Minister 
stated that “he would not feel justified in preventing you 
[that is, the applicant] from preserving the privacy of your 
garden by screening the view over it from the new dormer 
window of the former coach-house. The most important 
planning consideration, in his opinion, is that this should 
not entail serious injury to the amenities of the general 
surroundings, and he is satisfied that there will be none. . . 
He has, accordingly, decided to allow the appeal.” 

The impression given by these words is that the Minister 
avoided the question whether a screen should have planning 
permission where it is necessary to prevent the acquisition 
of an easement, by looking at the problem from the point of 
view of privacy of the garden overlooked. This issue may 
not always arise, but at least the decision seems to suggest 
that the Minister (and, probably, most local planning 
authorities) will be prepared to take a reasonable view of 
an application by an owner who genuinely wishes to prevent 
the acquisition of a right to light. If privacy is not involved, 
much may depend on the likelihood that the acquisition of 
a right to light would prevent building on the servient land, 
and one would expect permission to be granted more readily 
near to the end of the twenty-year period. S 


INFANT’S ENTAIL 


whose memories may not be quite what thgy should be, that 
section deals with advancements to beneficiaries), that a 
resettlement of the trust property following upon advance- 
ments was effected with a view to the application of the 
capital or income for the benefit of the infant. Fortified 
by this precedent, it was but one step further for* Wynn 
Parry, J., to hold that the resettlement proposed in Re Meux 
formed an “ application’ within the meaning of s. 53. 


There was a further hurdle in the way, nevertheless, for 
there was one move in Re Ropner, while in Re Meux there 
were two—the barring of the entail and the resettlement. But 
Wynn Parry, J., dismissed this objection and held that the 
resettlement and barring of the entail were all really part and 
parcel of the same transaction. But he emphasised that in 
any application under the settlement, the resettlement would 
have to be genuine. It would not be tolerated if the re- 
settlement was merely thrown in artificially so as to enable the 
court to make a vesting order which would not otherwise 
be made. If Re Heyworth seemed at its worst to form for 
s. 53 a “‘ Road Closed ”’ sign to infant beneficiaries, Re Meux 
has certainly re-opened the path to some traffic, even though, 
in this particular case, to reach the destination it was necessary 
to have resort to a devious route. G.W.D.P. 





724 [Vol. 101) 


Landlord and Tenant Notebook 


* The Solicitors’ Journal” . 
Saturday, September 21, 1957 


ASSIGNMENT AFTER REPAIRS ACT NOTICE 


THE Leasehold Property (Repairs) Act, 1938, was passed by 
a Legislature perturbed by the conduct of some landlords in 
accelerating their reversions by in terrorem tactics. The 
restrictions it imposed have been considerably extended in 
various directions by the Landlord and Tenant Act, 1954, 
s. 51; they are no longer limited to “ houses,” rateable 
value is immaterial, the leases affected may be as short as 
seven years, and the minimum length of term unexpired 
has been reduced to three years; but these amendments 
played no part in the recent decision in Kanda and Another 
v. Church Commissioners for England |1957| 3 W.L.R. 353 
(C.A.); ante, p. 590 (also reported, the names of parties 
transposed, in [1957] 2 All E.R. 815), which arose out of the 
method chosen to impose the restrictions. The method is 
such that a landlord may be prevented from taking a 
legal proceeding (whether for forfeiture or for damages only) 
before he has successfully taken another legal proceeding— 
that of obtaining leave. 


Forfeiture notice 


The respondents in Kanda and Another v. Church Commis- 
sioners for England were lessors of a house held under a 
97} years’ lease from March, 1868, the lessee being under 
covenant to repair and decorate and the lease containing the 
usual proviso for re-entry. In January, 1956, they served 
a forfeiture notice under the Law of Property Act, 1925, 
s. 146, on the then tenant, S. Kanda, correctly informing 
him (‘in characters not less conspicuous ’’) of his right to 
serve a Leasehold Property (Repairs) Act, 1938, counter- 
notice. A covering letter told him that the landlords 
considered that the repairs required could, it was thought, 
be completed in two months. The tenant replied saying 
that they could not be done during the winter and duly 
claiming the benefit of the 1938 Act. This meant that the 
landlords could not proceed without leave. 


Leave 


The winter drew to its end and the spring, summer and 
autumn of the year 1956 elapsed before anything further 
was done by either party. On 4th December, a surveyor 
employed by the landlords swore an affidavit describing the 
disrepair he had found in January, 1956, and again on 
21st November, estimating the cost of repairs at £500 and 
expressing the opinion that the value of the lease had been 
substantially diminished by the disrepair and that quick 
action alone could save further depreciation. On the strength 
of which they applied on 14th January for, and obtained, 
leave to proceed against the then tenant. 

They had reason to believe that the tenant was at that 
time negotiating a sale of his interest, the lease not restricting 
alienation; but it does not appear that knowledge or 
ignorance would affect the decision of the point which arose. 


Writ 
In fact, the tenant assigned the lease on 14th or 15th January, 
1957, and the assignee was the “ Another” in the name of 
the case. On 28th January, the landlords issued a writ 
against the assignor; it claimed possession, damages, rent 
and mesne profits. On 27th February, they obtained leave, 


ex parte, to add the assignee as defendant. On 14th March, 


having amended the statement of claim by dropping the 
claim for possession against Mr. Kanda and claiming possession 
and damages for breaches of covenant and rent and mesne 
profits against the assignee, they served the latter ; they did 
not serve the assignor, and on 27th March, no appearance 
having been entered, they signed judgment for possession, etc., 
against the assignee. 
Irregularity 


The assignee (who had paid £300 for the lease) appears 
to have roused himself when judgment was signed, and he 
applied to have it set aside on two grounds. As regards 
merits, he deposed in his affidavit to his ignorance of the 
law, his youth, etc., and alleged that the surveyor’s estimate 
grossly exaggerated the state of disrepair (the surveyor 
thereupon made it £1,500) ; but as regards law, he contended 
that neither the Law of Property Act, 1925, s. 146, forfeiture 
notice nor the Leasehold (Repairs) Act, 1938, notice served 
on his predecessor in title affected him. The master set the 
judgment aside on the ground that no leave had been given 
under the 1938 Act to sue the applicant. 


The landlords appealed to the judge in chambers, where 
(why it is not clear) the assignee’s counsel directed most of 
his argument to the other ground—no forfeiture notice 
served on his client. The effective answer was that all that 
the Law of Property Act, s. 146, requires is that such notice 
shall be served on the lessee for the time being, and this was 
the view taken by master, judge in chambers, and Court of 
Appeal. But the judge reversed the master on the other 
point. 


“No proceedings ” 


The Court of Appeal restored the master’s order because, 
as Morris, L.J., said, the words “no proceedings ”’ in the 
Leasehold Property (Repairs) Act, 1938, s. 1 (3)—Where a 
counter-notice is served by a lessee . . . then. . . no proceed- 
ings, by action or otherwise, shall be taken by the lessor for, 
etc.—are “‘ very definite.” The landlords had been given 
permission to sue Mr. Kanda ; when they decided to sue the 
assignee proceedings were being taken against the assignee for 
the enforcement of a right of re-entry for breaches of repairing 
covenants and for damages for the breaches. 


It would seem that a forfeiture notice entitling a landlord 
to proceed can be compared to a licence under the Vehicles 
(Excise) Act, 1949, while leave to proceed under the Leasehold 
Property (Repairs) Act, 1938, is comparable to a driving 
licence (Road Traffic Act, 1930). 


Merits 


True, the provisions of s. 1 (5) of the Leasehold Property 
(Repairs) Act, 1938, setting out considerations, at first sight 
suggest that leave should be effective against assignees. 
Immediate remedying necessary to prevent substantial 
diminution in value of reversion, or that value already so 
diminished; immediate remedying required in order to 
carry out statutory enactments, byelaws, etc., relating to 
safety, sanitary condition, and the like; there are five 
paragraphs in all, and the personality of the tenant is not 
made anelement. Indeed, in Kanda v. Church Commissioners, 
the landlords’ counsel is reported to have urged that the 
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learned judge had given leave because there was proof to 
satisfy s. 1 (5). So put, the argument would be fallacious ; 
for what the subsection says is: “Leave . . . shall not be 
given unless the lessor proves...” ; not “. . . shall be 
given. . .if’’; an analogy might be drawn with the Agricul- 
tural Holdings Act, 1948, s. 25 (1), dealing with ministerial 
consents to notices to quit: ‘‘. . . the Minister shall withhold 
his consent .. . unless he is satisfied that, etc.’’ does not 
mean that he must grant it if he is satisfied: R. v. Agricultural 
Land Tribunal for Wales and Monmouth ; ex parte Davies 
(1953} 1 W.L.R. 722. 

But there was an answer “ on the merits ’’: as Morris, L.J., 
pointed out, there might be circumstances in which an 
assignee had gone into possession and had proceeded at 
once to remedy all disrepair, so that a court might not be 
disposed to give leave to proceed against him. In which 
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connection it may be observed that s. 1 (6) provides for 
conditional leave. 
Effect of forfeiture 

I do not propose, in this article, to go into the matter at 
great length ; but some of us may have wondered what would 
have been the position if, instead of diverting their fire to 
the appellant in the recent case, the plaintiffs had gone on 
with their action against Mr. Kanda. For, while it is con- 
venient to speak of Mr. Kanda and the Another as assignor 
and assignee, the question might be mooted whether 
Mr. Kanda had, on 14th and 15th January, 1957, any term 
to assign. True, no writ had been issued ; but a forfeiture 
notice had been served and, if forfeiture had been incurred, 
the lease, it could be contended, no longer existed, though 
eventually the granting of relief would have a retroactive 
effect (Dendy v. Evans [1910] 1 K.B. 263). R.B. 


HERE AND THERE 


TOURIST’S EYE VIEW 

THE Long Vacation, when tourists drift incessantly through 
the legal quarter of London, is as good an occasion as any 
for the London lawyers to make.the imaginative effort of 
taking a tourist’s eye view of their own domain, which they 
scarcely see at all during the rest of the year because it is so 
familiar, just as most males apparently never notice the 
colour of their drawing-room carpet. They cannot listen 
with quite so believing an ear as our foreign, colonial and 
provincial visitors to the folk-lore with which attendants 
at the Law Courts may regale them, but there are other 
curiosities to make them wonder. The war has been over 
now for twelve years. Anyone who was a teenager at its 
outbreak would be in his middle thirties now-; an infant 
then would now be old enough for his military service. Yet 
the bomb-damaged end of the Divorce Court block is still a 
ruin and the great gap torn in Bankruptcy Buildings by a 
flying bomb still gapes unfilled. The Chancery Court and 
the adjoining corridor, hit quite early in the war, have still 
received no more than temporary repairs and their scars are 
still prominent. Some work is going on in this vicinity, 
but how far it will go towards complete rehabilitation is not 
clear. Soon all these ruins will be acquiring a venerable 
character as ruins, and protests will be loud if any attempt is 
made to spoil their romantic quality. Bats and owls will 
be encouraged to haunt them and their decay will be recognised 
as an asset to the British tourist trade. Other such national 
monuments in the making are those curious “ temporary ” 
courts set up long, long ago (circa World War I) in the court- 
yard east of the Central Hall. Adolf Hitler, that expert 
in demolition, somewhat negligently omitted to include 
them in his list, and there they stand as bad as new to this 
very day, a visible justification of the saying that nothing is 
so permanent as a temporary expedient. Any moment now 
they will be scheduled for preservation, for there can be 
extant very few similar examples of cozval architecture. 
When the Nash terraces in Regent’s Park have been levelled 
they will still be with us. 


BETTER IN THE TEMPLE 
CrossinG the Strand, those of us who remember the pre-war 
Temple and the post-war Temple, find it, on the whole, 
better than we might have feared but worse than we might 


have hoped. Nothing has been put up quite so bad as 
Victorian Elm Court with its ill-proportioned buildings and 
harsh dark red brick, nothing quite so bad as the western 
Victorian end of Crown Office Row. The admirable restora- 
tion of the Temple Church has effaced the atrocities to which it 
was subjected in the nineteenth century. The Master’s House 
is as it was. The neo-eighteenth century interior of Inner 
Temple Hall is a bold and, on the whole, successful break 
with the Victorian Gothic of its not much lamented pre- 
decessor. The new Harcourt Buildings, cheerful and 
fairly graceful, are an enormous improvement on the gloomy 
and menacing pile which preceded them. Behind Crown 
Office Row, the lawn and flower-bed terrace, which replaces 
Elm Court and Fig Tree Court, has a pleasant spaciousness, 
though, for history’s sake, it would be nice if an elm could 
be planted at the west end and a fig tree at the east end. 
Well, there’s praise, isn’t it? Not the sentiments of a mere 
laudator temporis acti? No. Now permit me to express 
an opinion about what isn’t so good. 


NOT SO GOOD 


On the garden side the new red brick Inner Temple Hall 
and Library have a terribly monotonous skyline, straight, 
unbroken, unrelieved, without contrast either in line or 
texture. The former Victorian buildings with their ornate 
Gothic clock tower on the corner were rather absurd,’ slightly 
laughable, but they did provide variety and (not being too 
pompous) a certain charm. On the other side of these 
buildings charm is also conspicuously lacking. Formerly, 
the irregular court between the Hall and the Church was 
broken by Lamb Building, as graceful as the Master’s House. 
Well, that was burnt and if it was not to be replaced, probably 
the best thing to do was to level the site, but the final result 
has been to produce space without spaciousness or charm. 
The east end is nondescript. On the south side the Hall 
robing rooms have a distressingly municipal aspect. The 
Cloisters, their pillars heightened, have lost their charm in 
straining after impressiveness. Formerly between Pump 
Court and the Hall there was a highly picturesque little shop 
and a staircase leading into the chambers above. There 
was probably no point in putting another shop there, but it 
would not have been by any means inconvenient to have a 
staircase again descending into the shelter of the Cloisters. 
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Instead the whole of that space has been left a staring, blank, 
architectural and decorative vacuum. The heavy-handed 
treatment of Pump Court is also a great disappointment. 
But for the alien intrusion of Farrer’s Building in the corner 
this court formerly had great charm. The long south side 
was broken by two graceful and simple doorways, evenly 
spaced. Now there is one doorway in the middle and another 


Country Practice 
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protruding at an angle at the Cloister end, one over-weighted 
with a whacking great coat of arms and the other with an 
enormous irrelevant tombstone with the name of the court. 
There is another great coat of arms in the Cloisters. Also 
the pump has gone. Charm is not now the word. Well, 
there’s the Temple balance sheet. It might be better. It 


might be worse. RIcHARD Rok. 


MY FAVOURITE LAW BOOK 


THERE was a literary journal, now defunct, which regularly 
organised symposiums, generally dealing with my favourite 
something-or-other. Thus, for ““ My favourite hymn,” an odd 
bishop or two, half a dozen literary gents, a working politician 
and a brace of lady novelists would all contribute half a 
column of well-considered thoughts each, and this would 
stimulate the correspondence column for months on end, so 
that everyone could join in and say why they preferred 
‘ Peace, perfect peace ”’ to “‘ Onward, Christian soldiers.”’ 


So far, nobody has run a symposium on favourite legal 
works—or if anyone has, it certainly was not the editor of 
the SoLiciTrors’ JOURNAL. Even with the long vacation upon 
us, and not quite so much legal activity to write about, there 
is hardly space for thumb-nail essays by, say, the President 
of The Law Society on ‘‘ Contingent Remainders—a forgotten 
classic,” or by Mr. Gilbert Harding on “‘ Why I like Byles on 
Bills.” 1 daresay such contributions would be welcomed, 
but if the thing is allowed to develop, there will be so many 
letters from outlying correspondents, all clamouring for 
attention to be paid to their own favourite legal author, 
that the regular contributors would be crowded out. That 
would never do. 


My favourite legal work is Burn’s Justice of the Peace, 
11th edition, published in 1770. 


I first became acquainted with all four volumes in the 
winter of 1940, while keeping the Nazis at bay at Sunderland. 
“A” Company was billeted in an evacuated orphanage in 
the dock area, and at one period I was in charge of the strong- 
point nearest the Nazis, with an uninterrupted view of the 
North Sea. Platoon headquarters were located in a life- 
saving brigade hut, complete with library and dartboard. 
The library included the four volumes I have mentioned. 


Burn’s Justice came as a gentle relief from the preposterous 
pretences of military life on the north-east coast. It was 
just a little difficult to concentrate on winning the war and 
on maintaining the spirit of the bayonet in face of north- 
easterly gales blowing in from a particularly damp, cold sea. 
One picked up the tabloid newspaper, the illustrated 
magazine or the paper-backed thriller, only to put it down 
again, and yawn, and visit the guard to see that the sentries 
were alert. Dr. Burn—he used to be a Justice of the Peace 
for Westmorland—inspired other interests. 


Burn was a predecessor of Stone, and the two works 
resemble each other in arrangement ; a good, solid introduc- 
tion is succeeded by commentaries on the law as administered 
by justices, each topic being placed alphabetically. Burn 
goes one better than the modern Stone : his precedents follow 
each commentary—no wading through appendices which 
(in Stone) are quite likely to be in the wrong volume. _Inciden- 
tally, if there exists any justices’ clerk who actually uses 
Stone’s precedents, would he write to me privately ? 

Burn has no index, and much time is thereby saved. If you 
wished to look up in Stone the law relating to roly-poly, what 
part of the index would you examine? The question does 
not arise in Burn; you just turn up the section devoted to 
Gaming, and there it is. Roly-poly is, or was, a game 
forbidden by law, under 18 Geo. 2, cap. 34. I suspect it was 
a game of dice, and this may explain the American War of 
Independence, and the devotion of the Land of the Free to 
a quiet game of crap. 

To read Burn’s Justice is like watching a complicated, 
old-fashioned piece of machinery. Some parts are easily 
identifiable and their purpose familiar. Others need careful 
examination before one can grasp their significance. Why, 
for instance, should the Legislature be so concerned with the 
milestones placed regularly along the King’s highway ? 
The puzzle is resolved in another section, dealing with His 
Majesty’s posts. In those days, postage depended on 
mileage. Any reader anxious about his petty cash account 
may like to know that in 1770 a letter cost fourpence for 
eighty miles; just under that distance, the charge was 
similar to what we ghall all be paying in the autumn of 1957. 
Hence the milestones on the Dover Road. 

Other sections are beyond me. A social historian might 
be able to help. Why, for instance, should the import of 
buttons be forbidden ? What caused the crisis in the British 
button industry and persuaded Parliament to give it 
protection? It doesn’t really matter, but that is the 
fascination of it all. 

My four volumes originally belonged to a Richmond 
gentleman ; passed to a Mr. Grimshaw (address unknown), 
and finally to someone at Monkwearmouth in 1848. It is a 
safe guess that they were later presented to the Sunderland 
Life Savers, from whom they were purchased by Second 
Lieutenant Highfield early in 1941, when his unit left that 
hospitable town. “ HIGHFIELD ” 





Mr. Aubrey J. Cook, clerk to the Chesterfield County and 
Eckington Benches, will be retiring in October, when he reaches 
the compulsory retiring age. 


Mr. Alfred James Hallam, solicitor, of Nottingham, was 
married on 7th September at Birstall, near Leicester, to 
Miss Pauline Rudkin, of Birstall. 
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SPECULATIVE JURISPRUDENCE 


AT the auction, the first floor flat was knocked down to the 
client of ‘‘ the other firm.’’ We have, ‘of course, more than 
two firms in our town, but the remainder dabble in things 
like litigation and, on the whole, we do not see much of them. 
Occasionally they borrow volume XV of the Encyclopedia 
from us, and when someone wants us to take a case to court, 
other than a three-generation client, we find out one of their 
addresses. To be frank, we do not think even “ the other 
firm " to be on a par with us, and before the 1820’s they were 
in a very small way of business. The difference comes out 
in that searching enquiry :— 

Is the property affected by | 

any Statute ? 
To which they reply :— 
This is far too wide. 


We, on the other hand, 
reply :— 
| Not to the vendor’s knowledge. 

The reason is that we regard Acts of Parliament, even 
Quia Emptores, as being events subsequent to our setting up 
in business. Our senior partner for long did not even tolerate 
the mention of the L.P.A. 

When the requisitions arrived, we wondered what the 
trouble was. Like one of the new little firms, they had just 
sent the longer printed form, and a copy, got out by the 
local law society. Nothing was crossed out, and the manu- 
script ones, which are the whole fun, were just: ‘‘ Please see 
attached rider,” with nothing attached. Evidently black care 
was dogging the rider. 

“Oh, Fauntleroy . . .’’ (Fauntleroy is our articled clerk. 
He read Roman Law at the university. If necessary, he can 
even improvise into appropriately dog-sounding Latin a new 
legal maxim, invented on the spot.) “ The other firm want 
our help. We would be grateful if you’d slip round and 
help them.” 


“ Wighty ho. What’s it about ? ” 

“ The first-floor flat.”’ 

“Wather fun, what!’’ Fauntleroy, for some mysterious 
reason, took a packet of cigarettes from his drawer, and, 
I noticed, a copy of The Times, also from the drawer. 

“Oh, Fauntleroy. We want the sale to go through . . . 
Subtlety is a two-edged weapon. 

“To pwoceed ? Or to be fwustrated ? ”’ 

“Sorry. To proceed. Here are their requisitions. 
they’ve got caught over number 15.” 

Number 15 is a catch. “ Please confirm that the address 
of the appropriate agricultural committee is ; 
I wrote in: ‘‘ We presume so, but please search,’’ to amuse 
Fauntleroy, who went, in theory, to get the missing rider. 

He was back sooner than I expected, carrying the New 
Statesman in his hand. He had cleared the difficulty up, 
which was with the parcels. He showed me the draft, which 
was such a good one that I submit it as a precedent :— 

“ALL THAT piece or parcel of air situate and known 
as etc. TOGETHER WITH the first floor flat floating over it 
which for the purposes of identification only and not to 
abridge enlarge or inflate is delineated on the three- 
dimensional plan annexed hereto and to be perceived 
through the apertures made herein and hereon and coloured 
red and green .. .” 

We are a conservative firm, however, and I didn’t much like 
having holes in the actual document, and the formula 
eventually decided upon was: “To be perceived through 
the pair of spectacles annexed hereto and the lenses thereof 
which for stereoscopic purposes only and not to raise or 
depress are coloured respectively red and green.” 

The rider, when it came, ran: “ Please confirm spectacles 
will be handed over on completion.’ 

It is hoped that this precedent will prove useful to your 
readers. C. J. H. 


I see 


REVIEWS 


Contract for Sale of Land and the Title to Land. Second 


Edition. By W. J. WILLtams, B.A., of Lincoln’s Inn, Barrister- 
at-Law. 1957. London: Butterworth & Co. (Publishers), 
Ltd. £4 15s. net. 


This book was first published in 1948 with the intention of 
providing, in one volume, a desk book for the use of conveyancers. 
The preface to the present edition does not assist the task of 
ascertaining the changes which have been made, as it consists 
almost entirely of a dissertation on trusts for sale under the 1925 
legislation. Further, we have not been able to find a statement 
of the date to which the text has been revised. The date of the 
preface is February, 1957, and the most recent statute mentioned 
in the table is the Finance Act, 1956. References have been 
made in the text to Watson v. Burton [1957] 1 W.L.R. 19 (which 
concerns misdescription of land) and to Manning v. Turner 
[1957] 1 W.L.R. 91 (which deals with the possible liability to 
estate duty in respect of land recently -the subject of a gift, 
although this topic is affected by the Finance Act, 1957, s. 38). 
Decisions which are apparently too recent to be incorporated 
include Truckell v. Stock [1957] 1 W.L.R. 161, Halsall v. Brizell 
(1957] Ch. 169, and Griffith v. Pelton [1957] 3 W.L.R. 522, and 
the New Streets Act, 1951 (Amendment) Act, 1957, should be 
noted against the passage at pp. 134, 135. 

The text has been expanded from 632 pages in the first edition 
to 830 in the present one, It is well written, and authorities are 


quoted extensively. We would suggest, however, that the extent 
of the subjects dealt with and the order of presentation might be 
reconsidered. For instance, the chapter on ‘‘ The Vendor's Title ”’ 
contains a section headed ‘“‘ Wills’’ occupying thirteen , pages. 
Of this approximately one page and a half is devoted to wills of 
soldiers, sailors and airmen, and one page contains discussion of 
problems of lapsed gifts. It is difficult to justify treatment of 
these subjects as part of the chapter or even as falling within the 
scope of the title of the book. Either the section on the subject 
of Wills should be expanded as a separate chapter and made 
reasonably adequate for first reference, or it should be omitted 
except so far as rules are directly relevant to investigation of title 
(which, in other respects, is assumed to affect legal estates). 
It is similarly questionable whether the law of distribution on 
intestacy should be outlined in the same chapter. 

The section dealing with Town and Country Planning, which 
is part of the chapter on Preliminary Inquiries, does not seem 
satisfactory, either as an explanation of the subject itself, or as 
a guide to conveyancers. The circumstances in which com- 
pensation can be claimed in respect of planning decisions are most 
important, but the provisions of Pt. II of the 1954 Act should not 
be explained without emphasis on the fact that no sum may be 
available for compensation, or the sum may be severely limited. 
The statement, on p. 116, that the amount of compensation is 
“the amount by which the interest in the land is depreciated by 
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the decision unless that is greater than the unexpended Pt. VI 
claim, when the amount is the amount of the claim ”’ is not satis- 
factory in the context. In the first place, although there is an 
earlier mention of Pt. VI claims, they are not adequately explained, 
and there is no cross reference to this note or to later statements. 
The assumption, inherent in the wording used, that a Pt. VI 
claim exists should not be made without at least a reference to 
the brief accounts at pp. 114 and 123. Secondly, the sentence and 
the passages at pp. 114 and 123 are written in relation to the 
provisions of the 1954 Act and do not point out that the reference 
is to Pt. VI of the 1947 Act (although that can be inferred from 
subsequent discussion). The extent to which any such claim may 
already have been extinguished or reduced and the manner in 
which inquiries on this point can be conducted are not sufficiently 
set out. Finally, we would ask that in a future edition more 
space should be devoted to local land charges. Many problems 
arise in practice, and it is important to know what matters are 
registrable. 


The Rent Acts Manual. By AsHLEY BRAMALL, M.A. (Oxon), 
of the Inner Temple, Barrister-at-Law. 1957. London: 
Sweet & Maxwell, Ltd. £1 17s. 6d. net. 


In compiling this Manual, Mr. Bramall has drawn largely on 
his own “ Current Law Guide’”’ on the Rent Act, 1957, and on 
Blundell’s Rent Restrictions Guide (4th ed.). He could not have 
chosen better sources. The Guide, which we welcomed in an 
earlier review, has been a great boon to those confronted with 
the many difficult problems created by the 1957 Act; the new 
Manual again suggests that the author knows all the answers 
which can be said to be known, and the indications of what the 
others are likely to be are often so convincing as to deserve the 
adjective ‘‘ authoritative.’”’ The reader is shown how the courts 
have at least endeavoured to be consistent in their interpretation 
of the Acts; for instance, the amount of space devoted to the 
sharing of kitchens (pp. 43-45) may at first glance seem excessive 
for a Manual, but perusal shows that nothing is said which should 
have been left unsaid. 

It is not necessary to run through the arrangement of the work, 
which is admirable; but special mention may well be made of the 
last three chapters (14-16) on Miscellaneous Provisions (apportion- 
ment, execution of repairs, etc.), Court Proceedings, and 
Application of Rent Acts to Other Acts (Reserve and Auxiliary 
Forces, etc., Act, 1951; Requisitioned Houses and Housing 
(Amendment) Act, 1955, legislation dealing with subsidies, with 
housing trusts, etc.). The practitioner whose unsuccessful but 
undismayed client asks “‘ What about an appeal ?”’ will quickly 
be able to find what he wants in ch. 15. 


The Rent Acts, 1920-1957. 1957. 


London: Eyre & Spottiswoode, Ltd. 


By NorMANn C. ABBEY. 
£2 2s. net. 

The author, who was formerly employed by the Ministry of 
Housing and Local Government and is now a lecturer on a 
number of branches of the law relating to real property and its 
management, has given us a very useful and practical review of 
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the vast and difficult subject; perhaps the publishers’ claim that 
it is the one complete guide available that covers both the new 
1957 Act and the previous legislation is on the high side, as is 
(even allowing for present-day values and inflation) the price of 


the work. Mr. Abbey rightly appreciates how the task of 
understanding amending legislation is lightened when one is told 
what has been changed; to give one instance, his expositions of 
Cow v. Casey [1949] 1 K.B. 474 and Knightsbridge Estates 
Trust, Ltd. v. Deeley [1950] 2 K.B. 228, which occasioned the 
enactment of the Housing Repairs and Rents Act, 1954, s. 41, 
and the Landlord and Tenant Act, 1954, s. 15, respectively, are 
masterly. 

On the whole, the author is perhaps rather chary of referring to 
reported decisions (thus, in connection with what he has to say 
about the vexed question of tenants’ responsibility for repairs, 
Warren v. Keen (1954) 1 Q.B. 15 might usefully have been 
mentioned); but those he does cite, with the possible exception 
of Marsden v. Edward Heyes, Ltd. [1927] 2 K.B. 1, are well 
chosen. 


The Rent Act, 1957. 
of Gray’s Inn, Barrister-at-Law. 
Institution of Chartered Surveyors. 


By Ropert STEEL, B.Sc. (Est. Man.), 
1957. London: The Royal 
15s. net. 


The Royal Institution’s motto—Est modus in vebus—which 
may have inspired the Legislature when it set about the task 
of decontrolling, may well have been adopted by the author of 
this concise work, one which adequately covers a considerable 
and complex subject in amazingly few words. The arrangement 
of the several chapters—an introductory one, followed by 
chapters on decontrol, on controlled rents, furnished lettings, 
long tenancies, and miscellaneous provisions—is excellent; and 
if no decisions are referred to, the references (and cross-references) 
to statutory provisions leave nothing to be desired. The 
Appendices contain features of special value; not only the usual 
“prescribed forms ’’ but examples of calculations, an appendix 
telling us what districts, etc., constitute the Metropolitan Police 
District, and the most extensive set of ‘‘ important dates ”’ which 
we have yet come across. And while the legal practitioner may 
not find that the work contains all that he will want every time, 
it is one well worth keeping handy for quick reference on ordinary 
occasions. 


De-rating and Rating Appeals. Volume 27-1956. Edited 
by F. A. Amrtgs, B.A., F.C.LS., F.R.V.A., of Gray’s Inn and 
the North-Eastern Circuit, Barrister-at-Law. 1957. London: 
The Solicitors’ Law Stationery Society, Ltd. £2 2s. net. 
This volume contains twenty-three cases heard by the Lands 

Tribunal only, one case heard by the Lands Tribunal and in 

the Court of Appeal, and eight cases heard in the superior courts 

only, including three appeals to the House of Lords: Institute 
of Fuel v. Morley and St. Marylebone Borough Council, London 

County Council v. Wilkins, and Shell-Mex and B.P., Ltd. v. 

Clayton and Holderness Rural District Council. There are also 

four Scottish cases heard in the Lands Valuation Appeal Court. 





SERVICE AT WESTMINSTER ABBEY 


On the occasion of the re-opening of the Law Courts a special 
service will be held in Westminster Abbey on Tuesday, 
1st October, 1957, at 11.45 a.m., which the Lord Chancellor and 
Her Majesty’s judges will attend. Members of the junior bar 
and bar students wishing to attend the service must notify the 
secretary of the General Council of the Bar not later than Friday, 
27th September. Barristers attending the service must wear 
robes. Students must wear students’ gowns. All should be 
at the Jerusalem Chamber (Dean’s Yard entrance), where robing 
accommodation will be provided, not later than 11.30 a.m. 
After the service members of the junior bar and students who 
have not received and accepted invitations to the Lord 
Chancellor’s reception are advised to leave the procession to the 
House of Lords before it emerges from the Abbey and to find 
their way back to the Jerusalem Chamber via the South Choir 
Aisle and the Nave. An attendant will be present at the point 
where the procession crosses the South Choir Aisle. A limited 


number of seats will be available for relations and friends of 





members of the bar and admission to these seats will be by ticket 
only. Applications for these tickets should be made: (a) by 
Queen’s Counsel direct to Mr. John Hunt, Crown Office, House 
of Lords, London, $.W.1; (b) by members of the junior bar to 
the secretary of the General Council of the Bar, Carpmael 
Building, Temple, E.C.4._ Ticket holders must be in their seats 
by 11.35 a.m. 


A Votive Mass of the Holy Ghost (The Red Mass) will be 
celebrated in Westminster Cathedral on Tuesday, 1st October, 
1957 (the opening of the Michaelmas Law Term), at 11.30 a.m., 
in the presence of His Grace the Archbishop of Westminster. 
Counsel will robe in the Chapter Room at the Cathedral. The 
seats behind counsel will be reserved for solicitors. Will those 
desirous of attending please inform the hon. secretary, Society 
of Our Lady of Good Counsel, 6 Maiden Lane, W.C.2, so that an 
adequate number of seats may be reserved. 
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RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
“ Points in Practice ’’ Department, ‘‘ The Solicitors’ Journal,” 
21 Red Lion Street, London, W.C.1, but the following points 
should be noted : 


1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 


2. Questions should be brief, typewritten in duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 


3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Sections 6, 2 (2) (6)—QUARTERLY CONTRACTUAL TENANCY 
—INCREASE OF RENT—LIMITATION ON INCREASE 


Q. A client of ours is landlord of an unfurnished flat, 
which is at present let on a quarterly tenancy, terminable 
on three months’ notice given at any time by either party, 
at an inclusive annual rent of £79 8s. 5d., payable quarterly 
in advance. The tenancy is contractual at the moment, 
as no notice to quit has ever been served. The flat is 
separately rated, and, by virtue of the new Act, the rent 
becomes increasable by £19 15s. 10d. per annum. We are 
not clear whether under the Act it is necessary for notice to 
quit to be given, and to expire before we can serve the notice 
of increase, or whether they can be served contemporaneously. 


We are also not quite clear as to how the 7s. 6d. per week 
provisions apply, where the rent is not payable weekly, but 
in fact quarterly. 


A, There is, in our opinion, no power to increase rent 
under the Rent Act, 1957, during the currency of a contractual 
tenancy (unless the terms of the tenancy provide for an 
increase) (s. 6 (2)); but a sufficiently long notice converts 
such a tenancy into a statutory one (7b., (3)). 


The other point does not appear to have been given the 
attention it deserved when the Act was drafted, but, in our 
opinion, the effect of s. 2 (2) (b) is that increase is limited to 
{6 1s. 6d. per quarter until nine months after service of 
notice and that if the nine months should expire in the middle 
of a quarter the limitation must remain in force until the 
next quarter begins, the vital words being “less than. . .” 


Schedule I—ADJUSTMENT FOR REPAIRS—WHETHER NOTICE 
OF INCREASE CAN IMPOSE LIABILITY FOR REPAIRS 


Q. If no previous agreement about repairs has been made 
between the landlord and tenant of a dwelling-house remaining 
under control, and the landlord issues a notice of increase 
charging 14 times the gross value, and the tenant does not 
query such notice but later fails to carry out repairs, can the 
tenant be compelled to carry out repairs ? 


A. The tenant’s failure to query the notice would not, in 
our opinion, have the effect of imposing upon him any 
liability. The landlord was not obliged to increase rent by 
the full amount or at all; both the notice and the silence 
are, we consider, consistent with the tenant’s being liable and 
with his not being liable for repairs. What his liability is 
must, therefore, be sought in the terms, express and implied, 
of the tenancy. As to implied obligation for tenant-like 
user, the old “‘ wind and watertight ’’ standard has been 
held not to be applicable to weekly tenancies (Warren v. 
Keen [1954] 1 Q.B. 15 (which also states the law as to what 
obligations remain)). 
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PROBLEMS 


Schedule V—DwWELLING-HOUSE AND SHOP 


Q. In or about 1939 the landlord let to the tenant a dwelling- 
house and shop on a verbal yearly tenancy of £40 per annum, 
the tenant paying rates. The tenant, with the landlord’s 
acquiescence, in that the landlord accepted rent after knowledge 
thereof, sub-let the shop and continued to occupy the dwelling- 
house. The tenant pays the rates on the shop and dwelling- 
house, which are separately rated. The rateable value of the 
dwelling-house is £16. The rateable value of the shop is £26. 
What is the landlord’s position? Is the tenant (a) still a 
protected tenant under the 1957 Act although the total 
rateable value is {42? (b) protected under the Landlord 
and Tenant Act, 1954? Is the sub-tenant entitled to the 
protection of the Landlord and Tenant Act, 1954 ? 


A. In our opinion, the premises, meaning the demised 
premises, consist of more than one hereditament, so that 
Sched. V, para. 1 (c) applies for the purpose of ascertaining 
rateable value, and the rateable value of the (demised) premises 
is {42. The house and shop together form a dwelling-house 
(see Rent, etc., Restrictions Act, 1939, s. 3 (3)). The head 
tenant would not, in our view, be protected by Pt. II of the 
Landlord and Tenant Act, 1954, the ‘“‘ are so occupied for 
the purposes of a business carried on by him’”’ requirement 
of s. 23 (1) not being satisfied; but we consider that that 
enactment does apply to the sub-tenancy (which satisfies 
that requirement and falls within the s. 69 (1) definition) so 
that the (head) landlord becomes the sub-tenant’s ‘‘ competent 
landlord ”’ for the purposes of Pt. II (see s. 44). 


Schedule V—HouskE AND GARAGE SEPARATELY ASSESSED 


Q. A client occupies a first-floor flat of premises within 
the London area under an agreement made in 1939 stated to 
be for one year certain from the 1st December, 1939, at a 
clear yearly rent of {65. At the end of the agreement below 
the signature there was added the following words: “ It is 
agreed that the messuage is to include garage number — 
and the rent of the whole to be as hereinbefore provided.” 
The rateable value of the flat is {40 and the garage which is 
separately assessed has a rateable value of £6. The landlord 
has served a notice on the Form S requiring possession on the 
6th October, 1958. Does the fact that the flat and garage 
are included in the same agreement enable the landlord to 
serve this notice notwithstanding the fact "that the flat and 
garage are separately assessed ? 


A. In our opinion, this is a case in which the premises 
“consist of more than one hereditament ”’ within the meaning 
of Sched. V, para. 1 (c), to the Rent Act, 1957; the rateable 
value for the purposes of the Act is, therefore, the aggregate 
of the two values, {46. We would agree, however, that our 
proposition that “consist of’’ applies when there is no 
propinquity (presumably the case) must be considered an 
arguable one; we know of no authority in point, but our 
opinion is influenced by the consideration that a dwelling- 
house ‘‘ does not cease to be protected because it is let with 
something else which is an adjunct to it, such asa... 
garage...” (Feyereisel v. Turnidge [1952] 2 Q.B. 29), 
which suggests that the expression “‘the premises’’ in 
Sched. V, para. 1, would be taken to mean “ the demised 
premises.” 


Decontrol—TENANT HOLDING OvER—POSSESSION 


Q. A client of mine is the landlord of a flat the rateable 
value of which is £52. The tenant held the premises under a 
lease granted by the predecessor in title of my client under 
which the premises were let for a term of seven years from 
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the Ist August, 1945, at the rental of £125 payable yearly in 
advance. The tenant has been holding over since the expira- 
tion of the term, but has continued to pay rent yearly in 
advance. The landlord desires to obtain possession at the 
earliest possible date. Is it necessary to serve a notice 
terminating the tenancy from year to year, which notice 
presumably would be a six months’ notice terminating on the 
31st July, 1958, and then follow it with a notice in Form S 
to expire on or before the 6th October, 1958? On the other 
hand, will it be sufficient if Form S is served at least six 
months before the 6th October, 1958 ? 


A. The mere “ holding over ” by a tenant in such circum- 
stances is, as was decided by Morrison v. Jacobs {1945} 
K.B. 577, presumed to be a retaining of possession by virtue 
of the provisions of the Rent Acts (see Increase of Rent, etc., 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 


County of Dumfries (Black Esk) Water Order, 1957. 
No. 1590 (S. 78).) 5d. 

Delegation to County Agricultural Executive Committees 
(Amendment) Regulations, 1957. (S.I. 1957 No. 1602.) 5d. 

Exeter—Leeds Trunk Road (King John’s Bridge, Tewkesbury, 
Diversion) (Revocation) Order, 1957. (S.I. 1957 No. 1546.) 
4d. 

Import Duties (Drawback) (No. 15) Order, 1957. 
No. 1588.) 5d. 

London—Edinburgh—Thurso 
Boundary at Melton Park) Order, 1957. 
4d. 

London Traffic 
Regulations, 1957. 

Motor Vehicles (Driving Licences) 
Regulations, 1956 (Revocation) Regulations, 1957. 
No. 1578.) 5d. 

Motor Vehicles (Driving Licences) (Amendment) (No. 3) Regula- 
tions, 1957. (S.I. 1957 No. 1579.) 5d. 

Northumberland and Tyneside River Board Area (Fisheries) 
Order, 1957. (S.1. 1957 No. 1589.) 5d. 

Stopping up of Highways (County of Chester) (No. 13) Order, 
1957. (S.I. 1957 No. 1564.) 5d. 

Stopping up of Highways (County of Derby) (No. 19) Order, 
1957. (S.1. 1957 No. 1565.) 5d. 

Stopping up of Highways (County of Leicester) (No. 13) Order, 
1957. (S.I. 1957 No. 1566.) 5d. 

Stopping up of Highways (County of Leicester) (No. 14) Order, 
1957. (S.1. 1957 No. 1569.) 5d. 

Stopping up of Highways (County of Lincoln, Parts of Kesteven) 
(No. 2) Order, 1957. (S.I. 1957 No. 1559.) 5d. 

Stopping up of Highways (London) (No. 56) Order, 1957. (S.I. 
1957 No. 1548.) 5d. 

Stopping up of Highways (London) (No. 57) Order, 1957. (S.I. 
1957 No. 1581.) 5d. 

Stopping up of Highways (London) (No. 58) Order, 1957. (S.I. 
1957 No. 1560.) 5d. 


(S.I. 1957 


(S.I. 1957 


Trunk Road _ (Western 
(S.I. 1957 No. 1568.) 


(Prescribed Routes) (Lambeth) (No. 2) 
(S.I. 1957 No. 1574.) 4d. 

(Amendment) (No. 2) 

(S.I. 1957 
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Restrictions Act, 1920, s. 15 (1)) and not a common-law 
holding over under a new yearly agreement. The presumption 
can be rebutted by proof of express agreement for a yearly 
tenancy, but in the absence of such proof the tenancy is a 
“statutory tenancy.” We therefore consider that the 
tenancy is not one “ terminable by notice to quit ’”’ and agree 
that a six months’ Form §S notice expiring on 6th October 
will terminate the right to retain possession. The matter 
of forehand rent—not, according to Ellis v. Rowbotham 
[1900] 1 O.B. 740, apportionable—seems to have escaped 
the notice of the Legislature. On the face of it, the tenant 
will be liable for £125 for the period 1st August to 6th October, 
1958, but he could improve his position by giving not less 
than three months’ notice himself before 1st August, 1958 
(s. 15 (1) of the 1920 Act mentioned above). 


AND WHITEHALL 


Stopping up of Highways (London) (No. 59) Order, 1957. (S.I. 
1957 No. 1570.) 5d. 

Stopping up of Highways (London) (No. 60) Order, 1957. (S.I. 
1957 No. 1571.) 5d. 

Stopping up of Highways (London) (No. 61) Order, 1957. (S.I. 
1957 No. 1572.) 5d. 

Stopping up of Highways (London) (No. 63) Order, 1957. (S.I. 
1957 No. 1577.) 5d. 

Stopping up of Highways (County of Middlesex) (No. 10) Order, 
1957. (S.1. 1957 No. 1558.) 5d. 

Stopping up of Highways (County of Norfolk) (No. 1) Order, 
1957. (S.I. 1957 No. 1573.) 5d. 

Stopping up of Highways (County of Norfolk) (No. 2) Order, 
1957. (S.I. 1957 No. 1582.) 5d. 

Stopping up of Highways (County of Northumberland) (No. 1) 
Order, 1957. (S.I. 1957 No. 1549.) 5d. 

Stopping up of Highways (County of Nottingham) (No. 10) 
Order, 1957. (S.I. 1957 No. 1550.) 5d. 

Stopping up of Highways (City and County Borough of Plymouth) 
(No. 3) Order, 1957. (S.I. 1957 No. 1551.) 5d. 

Stopping up of Highways (County of Somerset) (No. 6) Order, 
1957. (S.I. 1957 No. 1583.) 5d. 

Stopping up of Highways (County of Stafford) (No. 8) Order, 
1957. (S.I. 1957 No. 1561.) 5d. 

Stopping up of Highways (County of Surrey) (No. 5) Order, 
1957. (S.1. 1957 No. 1562.) 5d. 

Stopping up of Highways (County of West Suffolk) (No. 2) 
Order, 1957. (S.I. 1957 No. 1563.) 5d. 

Stopping up of Highways (County of Worcester) (No. 11) Order, 
1957. (S.I. 1957 No. 1552.) 5d. 

Superannuation (National Physical Laboratory and Civil 
Service) Transfer Rules, 1957. (S.I. 1957 No. 1586.) 5d. 
Wages Regulation (Rubber Manufacturing) Order, 1957. (S.I. 

1957 No. 1576.) 8d. 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. Prices stated are inclusive 
of postage.] 


OBITUARY 


Mr. P. ANDERSON 
Mr. Peter Anderson, solicitor, of Clement’s Inn, Strand, 
London, W.C.2, died on 7th September. He was admitted in 
1921. 
Mr. W. H. COUPE 
Mr. William Henry Coupe, solicitor, of Preston, died on 
18th August, aged 72. He was admitted in 1909. 


Mr. J. DUKE 
Mr. Joseph Duke, solicitor, of Ilminster, Somerset, died recently, 
aged 79. He was clerk to Ilminster Justices from 1907-49 and 
was for fifty years clerk to the Commissioners of Income Tax 
for the Ilminster Division. He was admitted in 1900. 


Mr. L. F. SHEPHERD 


Mr. Leonard Frank Shepherd, solicitor and assistant deputy 
coroner of Halifax, died on 10th September, aged 51. He was 
admitted in 1928. 


Mr. W. SWANCOTT-MORGAN 
Mr. William Swancott-Morgan, solicitor, of Wallasey, Cheshire, 
died on 9th September. He was admitted in 1903. 
Mr. A. S. W. TICKLE 


Mr. Allan Stanley Whalley Tickle, solicitor, of St. Helens, 
Lancashire, died on 13th September, aged 57. He was admitted 
in 1924. 
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NOTES AND 


Honours and Appointments 


On the appointment of His Honour Judge NicHOLas as one 
of the judges of the Bow County Court, His Honour Judge Arthur 
Cohen will cease to sit as additional judge at that court. 

Mr. A. G. Fores, Puisne Judge, Kenya, has been appointed 
Justice of Appeal, Court of Appeal for Eastern Africa. 

Mr. WALTER ARTHUR BisuHop has been appointed an Assistant 
Official Receiver for the Bankruptcy District of the County Courts 
of Croydon, Guildford, Kingston-upon-Thames, Slough and 
Wandsworth, also for the Bankruptcy District of the County 
Courts of Aylesbury, Banbury, Brentford, Chelmsford, Edmonton, 
Hertford, Newbury, Oxford, Reading, St. Albans and Southend. 


Mr. JOHN PHILLIPS HUGHEs, assistant solicitor to Crosby 
Corporation, has been appointed deputy town clerk of Wrexham, 
North Wales, in succession to Mr. PETER EccLes, who has been 
appointed town clerk of Oldbury. 


Personal Notes 


Mr. Ian Stuart Manson, prosecuting solicitor for Southampton, 
was married on 11th September at Halifax to Miss Pamela 
Horrocks-Taylor of Halifax. 


Mr. A. J. Pargeter, solicitor, of Lincoln's Inn, London, W.C.2, 
was married on 7th September to Miss Elizabeth Janet Wakelin 
Saint, solicitor, of Bedford Row, London, W.C.1. 


Miscellaneous 
“SAVE AS YOU EARN” 

As increased savings are needed to check inflation and to help 
finance capital investment, the National Savings Movement is 
organising from October to March next a ‘‘ Save As You Earn” 
campaign to increase the membership of savings groups in places 
of employment by at least 35 per cent. (about 170,000). 

The camp2ign has the support of the Chancellor of the 
Exchequer, Mr. Peter Thorneycroft, M.P., the British Employers’ 
Confederation and the T.U.C., and solicitors can help this anti- 
inflationary drive by forming a savings group or club for their 
staff if one is not already operating and by pointing out the 
advantages of National Savings schemes and securities to their 
clients. 

Group saving makes it easier for employees of all grades to 
put something by regularly for future needs and emergencies 
through deductions from pay, cash collections or other organised 
means where they work. 

Two recently devised savings schemes enable the employer to 
help his staff to save for Premium Savings Bonds and there are 
also two simple joint-contributory schemes by which employees 
who are not covered by a pension scheme are encouraged to save 
for marriage or retirement through the purchase of National 
Savings Certificates with their tax-free interest. 

Another retirement scheme makes it possible for an individual 
saver to secure additional income when he retires by the planned 
purchase and periodic encashment of certificates. 

Full information of the various National Savings schemes 
and securities can be obtained from local Savings Committees 
or National Savings District Offices (addresses in telephone 
directories). 


LONDON ELECTRICITY BOARD: TRANSFER OF 
PREMISES—SYSTEMS OF SUPPLY FOR NEW CONSUMERS 

Under the Electricity Act, 1947, the Board have an obligation 
to promote the standardisation of systems of supply in their 
area, and they are fulfilling this obligation by a gradual change- 
over, where necessary, to the standard alternating current system. 
When premises change hands and an application for a supply is 
received from the new consumer, it is the duty of the Board 
to declare the system of supply to be afforded, and it is the 
practice of the Board, whenever possible, to declare the standard 
A.C. system. Where, for example, fixed plant or apparatus 
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such as lifts, circulating pumps, motors, etc., are installed on 
the premises which had previously been supplied from the 
direct current system (D.C.), the Board offer, where possible, 
a supply of alternating current, and if they are prepared to give 
a temporary direct current supply for a limited period it is on 
condition that the new consumer shall make the installation 
suitable for alternating current within a specific time and 
indemnify the Board in respect of any costs and charges incurred 
thereby. Moreover, in respect of premises on a non-standard 
A.C. supply, a new consumer may be required to take a standard 
supply and to bear any consequential expenses. It is, therefore, 
desirable that the attention of prospective purchasers of property 
within the area of the London Electricity Board should be 
drawn to the importance of ascertaining from the Board’s district 
offices the nature of any future electrical supplies before entering 
into any commitments as regards purchasing or leasing such 
property. 


DEVELOPMENT PLANS 

DEVELOPMENT PLAN FOR THE COUNTY OF BERKSHIRI 

AMENDMENT No. 1 (1957)—BoTtLEy Town Map 

On 2nd September, 1957, the Minister of Housing and Local 
Government approved, with modifications, the above develop- 
ment plan. A certified copy of the plan as approved by the 
Minister has been deposited at the offices of the Abingdon Rural 
District Council, 60 Bath Street, Abingdon, and at the office of 
the County Planning Officer, 6 and 7 Abbots Walk, Reading. The 
copies of the plan so deposited will be open for inspection free 
of charge by all persons interested between the hours of 9.30 a.m. 
and 5 p.m. on Monday to Friday, inclusive, and 9.30 a.m. to 
12 noon on Saturday. The plan became operative as from 
13th September, 1957, but if any person aggrieved by the plan 
desires to question the validity thereof or of any provision 
contained therein on the ground that it is not within the powers 
of the Town and Country Planning Act, 1947, or on the ground 
that any requirement of the Act or any regulation made there- 
under has not been complied with in relation to the approval of 
the plan, he may within six weeks from 13th September, 1957, 
make application to the High Court. 


READING DEVELOPMENT PLAN 


On 23rd August, 1957, the Minister of Housing and Local 
Government approved, with modifications, the above development 
plan. <A certified copy of the plan as approved by the Minister 
has been deposited at the Borough Surveyors Planning Office, 
Town Hall, Reading, and will be open tor inspection free of 
charge by all persons interested during usual office hours. The 
plan became operative as from 30th August, 1957, but if any 
person aggrieved by the plan desires to question the validity 
thereot or of any provision contained therein on the ground that 
it is not within the powers of the Town and Country Planning 
Act, 1947, or on the ground that any requirement of the Act or 
any regulation made thereunder has not been complicd with in 
relation to the approval of the plan, he may within six weeks 
from 30th August, 1957, make application to the High Court. 


TITHE REDEMPTION COMMISSION 
TitHeE Acts, 1936 anp 1951 

The Treasury have fixed at 5 per cent., until further notice, 
the rate of interest to be adopted in discounting future payments 
in respect of instalments of an annuity charged by the Tithe Act, 
1936, for the purpose of determining, in accordance with the 
Redemption Annuities (Extinguishment and Reduction) Rules, 
1937, the amount of consideration money to be paid for the 
redemption of the annuity. On the basis of this rate of interest, 
the amount required to redeem an annuity is approximately 
seventeen times the amount of the annuity (or thirty-four times 
the amount of the half-yearly instalment). 
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A further tatk in the ‘‘ Law in Action ”’ series entitled ‘‘ The 
Car and the Log Book” will be given by Professor Raphael 
Powell in the B.B.C.’s Third Programme on 30th September, 
at 8.35 p.m. 


NATIONAL PARKS AND ACCESS TO THE 
COUNTRYSIDE ACT, 1949 
The following notices of the preparation of maps and statements 
under the above Act, or of modifications to maps and statements 
already prepared, have appeared since the tables given in previous 
volumes and at pp. 68, 306, 450, 560, ante :— 
Drart Maps AND STATEMENTS 


Last date for 
receipt of 
representations 
or objections 


Surveying Districts covered Date of notice 


Authority 


23rd August, 


3arrow-in-Furness 


Area of the council: further 


29th September, 
1957 


Surveying 
Authority 


Cornwall County 
Counci 


East Sussex 
County Council 


Essex County 
Council 


Lincoln County 
Council—Parts 
of Kesteven 


Lincoln County 
Council —Parts 


PROVISIONAL 


Helston Municipal 


Maps 


Districts covered 


3orough ; 
Bude-Stratton, St. Just Urban 
Districts 


Battle Rural District 


Administrative County except 
Leyton Borough and portions 
of Barking, Chelmsford, 
Chingford, Dagenham, Ilford, 
Wanstead and Woodford 
Boroughs 


Area of the county 


| Isle of Axholme Rural District 
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STATEMENTS 


Date of notice 


9th August, 
1957 


3rd Juiy 
1957 


24th August, 
957 


26th July. 
1957 


4th July, 
1957 


Last date for 

applications 

to the High 
Court 


30th July, 
1957 


20th Septembe 
1957 


22nd August, 
1957 


31st July, 
1957 


modifications to draft map 1957 
and statement of 22nd May, 
1953 


County Borough 
Council 


llth January, 
1958 
| 13th September, 
| 1957 


30th August, 
1957 

8th August, 
1957 


Falmouth Borough ; St. Austell 
Rural District 

Penryn, St. Ives Municipal 
Boroughs ; Camborne-Red- 
ruth Urban District: modi- 
fications to draft maps and 
statements of 19th September, 
19th November, 1953, and 
23rd September, 1954 


Cornwail County 
Council 


30th August, 


Budleigh Salterton, Exmouth 
1957 


Urban Districts ; St. Thomas 
Rural District 

Kingsbridge Rural District 
modifications to draft map 
and statement of 22nd April, | 
1955 

Plympton St. Mary Rural | Ist August, 
District: modifications to | 1957 
draft map and statement of 
11th February, 1955 

Salcombe Urban District : modi- 
fications to draft map and , 
statement of 22nd April, 
1955 

Torquay Borough ; Ashburton, 
Dawlish, Newton Abbot, 
Teignmouth Urban Districts ; 
Newton Abbot Rural District 


Devon County 


| 4th January, 
Council 1958 


Ist August, 16th September, 
1957 1957 


16th September, 
1957 


Ist August, | 16th September, 
1957 | 1957 


| 30th November, 
1957 


19th July, 
1957 


29th September, 


Weymouth Borough; Portland | 
i 1957 


Urban District; part of 
Dorchester Rural District : 
modifications to draft map 
and statement of 2ist 
December, 1954 


Dorset County 


30th August, 
Council 1957 


26th July, 
1957 


Deben Rural District; Felix- 
stowe Urban District : further 
modifications to draft map 
and statement of 26th 
January, 1954 


East Suffolk 


S | 30th August, 
County Council | 


1957 


16th August, 


Docking, Walsingham Kural | 19th July, 
1957 


Norfolk County 
Districts; Thetford Borough | 1957 


Council 


25th July, 


Worksop Borough: Worksop 
1957 


Rural District : modifications 
to draft map and statement 
of Ist November, 1955 


Nottinghamshire 


30th August, 
County Council 1957 


29th September, 
1957 


16th August, 
1957 


Haverfordwest Borough ; Fish 
guard and Goodwick, Milford 
Haven Urban Districts ; part 
of Haverfordwest Rural 
District: modifications to 
draft map and statement of 
25th October, 1954 


Pembrokeshire 
County Council 


STATEMENTS 


Last date for 
Surveying Districts covered Date of notice applications 
Authority | to the High 
| Court 
5th July, | 15th August, 
1957 1957 


Bucks County 
Council 


Aylesbury, Buckingham | 
Boroughs; Bletchley, Lins- | 
lade, Newport Pagnell, 
Wolverton Urban Districts ; 
Aylesbury, Buckingham, New- 
port Pagnell, Wing, Winslow | 
Rural Districts 

High Wycombe, Slough 
Boroughs ; Beaconsfield, 
Chesham, Eton, Marlow 
Urban Districts ; Amersham, 
Eton, Wycombe Rural 
Districts 


Sth July, 


15th August, 
1957 1957 


24th July, | 3rd September, 
1957 1957 


East Sussex Cuckfield Rural District 


County Council 


of Lindsey 
11th July. 7th August, 


Welton Rural District 
1957 1957 
5th August, Ist September 


Administrative County other 
1957 1957 


than the parts »xcluded by 
resolution 


Middlesex County 
Council 


Westbury Urban | 3rd July, 
Warminster and 1957 
Pewsey Rural 


Warminster, 
Districts ; 
Westbury, 
Districts 


Wiltshire County 


30th July, 
Council 1957 


Wills and Bequests 


Mr. George Edmund Hodgkinson, solicitor, of Bromley Hall, 
Standon, Herts, left £81,202 (£68,086 net). 

Mr. G. B. Sankey, solicitor, of Winchelsea, Sussex, left £47,024 
net. 

Mr. Basil Hamilton Whiteford, solicitor, of Plymouth, left 
£42,010 (£26,740 net). 


SOCIETIES 


INDUSTRIAL AND FACTORY LAW 


A course on industrial and factory law will be held under the 
auspices of the INDUSTRIAL WELFARE Society from 22nd-24th 
October, 1957, at Robert Hyde House, 48 Bryanston Square, 
London, W.1. Mr. Harry Samuels, M.A., Barrister-at-Law, 
will be the lecturer. The course covers the legal groundwork 
necessary to industrial managers and executives. Particulars 
can be obtained from the secretary of the society at 48 Bryanston 
Square, London, W.1. 


‘ 


The Soticirors’ ARTICLED CLERKS’ SOCIETY announces the 
following programme for October: 3rd October: Scottish Reels. 
At the Royal Masonic Hospital Nurses’ Home, at 8.30 p.m. 
10th October: Autumn dance. At The Law Society’s Hall, 
7.30-11.30 p.m. Dress optional. Tickets from the dance 
secretary, c/o the society’s address or from any committee 
member. Price 6s. 15th October: Theatre party. Details, 
etc., from Roger Courtney at PER 0521 (evenings only). 
17th October : Squash match v. St. Georges Hospital at 7 p.m. 
Full details from Peter Wall at WAN 9411 (day). 24th October : 
Opening debate. At The Law Society’s Hall at 6 for 6.45 p.m. 
Sports notice: Badminton. Anyone wishing to play this game 
should contact Peter Wall at WAN 9411 (day). 
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